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Key Considerations

• The information provided is based upon our current understanding of 
the COVID-19 pandemic, and employers should remember that 
guidance is likely to change.

• Employers need to prepare for extended business interruption.
§ When asked when life might go back to normal by ABC News on March 15, 

Dr. Anthony Fauci, the nation’s leading expert on infectious diseases, stated 
that it will likely be several weeks to a few months.

• Due to the fluidity surrounding COVID-19 and the response, it is 
strongly recommended that companies seek legal counsel on key 
decisions.
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Current Spread of the Virus
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Emergency Orders

• On March 11, 2020, the World Health Organization declared COVID-19 
to be a pandemic.

• National
§ President Trump declared a National Emergency on March 13, 2020.
§ On March 16, 2020 the CDC issued recommendations to avoid gathering in 

groups of 10 or more people and to avoid all non-essential travel.
• State

§ As of March 17, 2020, all 50 states have declared a state of emergency. 
§ Texas has not yet issued a statewide, mandatory Stay-At-Home Order.     

• Local
§ March 23, 2020 Stay Home Work Safe Order issued by City of Austin
§ Numerous cities and counties have ordered residents to shelter-in-place.
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Recent Legislative Actions

• Families First Coronavirus Response Act
§ Emergency Family and Medical Leave Expansion Act

• Allows employees affected by school closures to be eligible for protected leave. 

§ Emergency Paid Sick Leave Act
• Allows employees two weeks of paid sick leave, regardless of how long the 

employee has been employed.

§ The Act will now go into effect on April 1, 2020.

• Several other states have began considering similar laws to assist 
affected employees.
§ Consider local paid sick leave ordinances.  Austin’s remains in legal limbo.
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Families First Coronavirus Response Act

• Emergency Family and Medical Leave Expansion Act
§ Provides 12 weeks of leave if an employee is unable to work due to a bona 

fide need for leave to care for a child whose school or child care provider is 
closed or unavailable for reasons related to COVID-19. 

§ Employee must have worked for the employer for at least 30 calendar days.
§ Applies to employers with fewer than 500 employees.
§ The first 10 days of the leave may be unpaid. 
§ Employee is generally entitled to 2/3 of their regular rate for days off after 

the first 10, not to exceed $200 per day and $10,000 in the aggregate.
§ Employee is entitled to return to the same or an equivalent position.

• Unless the employer has fewer than 25 employees, then the employer is not 
required to reinstate the employee.
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Families First Coronavirus Response Act
• Emergency Paid Sick Leave Act

§ Applies to employers with fewer than 500 employees.
§ Unlike EFMLA, no minimum tenure of employment for an employee to be eligible. 
§ Must provide employees with two weeks (10 days) of emergency paid sick leave 

benefits to be used for COVID-19 related absences.  
• Full-time employees, this means 80 hours. 
• Employees who work a part-time or irregular schedule are entitled to the average 

number of hours per week the employee worked for the six months prior to taking paid 
sick leave.   

§ This leave is immediately available for use by the employee.
§ An employer cannot require employees to exhaust other forms of paid leave before 

using this new COVID-19 paid leave.
§ The COVID-19 paid leave is in addition to any paid leave the employer already 

provides.
§ Employers are not permitted to discriminate or retaliate against any individual taking 

leave under the Act.
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Families First Coronavirus Response Act

• Emergency Paid Sick Leave Act
§ An employee may use paid sick leave if the employee is unable to work for 

any of the following reasons:
1. The employee is subject to a federal, state, or local quarantine or isolation order for 

Coronavirus;
2. The employee is advised by a health care provider to self-quarantine due to 

Coronavirus concerns;
3. The employee is experiencing symptoms of Coronavirus and seeking a medical 

diagnosis;
4. The employee is caring for an individual who is under a quarantine or isolation 

order or has been advised to self-quarantine;
5. The employee is caring for a child whose school or child care has been closed due 

to Coronavirus; or
6. The employee is experiencing any other substantially similar condition specified by 

the Secretary of Health and Human Services.
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Families First Coronavirus Response Act

REASON FOR LEAVE RATE OF PAY DAILY AND AGGREGATE CAP

Federal, State, or Local Quarantine or 
Isolation Order For Coronavirus Regular Rate of Pay $511 Per Day and $5,110 In The Aggregate

Advised By A Health Care Provider To Self-
Quarantine Due To Coronavirus Concerns Regular Rate of Pay $511 Per Day and $5,110 In The Aggregate

Experiencing Symptoms of Coronavirus and 
Seeking A Medical Diagnosis Regular Rate of Pay $511 Per Day and $5,110 In The Aggregate

Caring For An Individual Who Is Under A 
Quarantine or Isolation Order or Has Been 
Advised To Self-Quarantine 2/3 of Regular Rate of Pay $200 Per Day and $2,000 In The Aggregate

Caring For A Child Whose School or Child 
Care Has Been Closed Due To Coronavirus 2/3 of Regular Rate of Pay $200 Per Day and $2,000 In The Aggregate

Experiencing Any Other Substantially 
Similar Condition Specified By The Secretary 
of Health and Human Services 2/3 of Regular Rate of Pay $200 Per Day and $2,000 In The Aggregate
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Families First Coronavirus Response Act
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Families First Coronavirus Response Act

• Emergency Paid Sick Leave Act
§ Employee’s ability to use paid sick leave for these purposes ceases upon the 

termination of the qualifying event.  
§ Paid leave provided under this law does not carry over year to year and any 

unused leave does not need to be paid out on termination of employment.
§ Employers are required to post a notice in the workplace of paid sick leave 

rights under the new law. The Secretary of Labor is to publish this notice 
within 7 days.

§ Failure to comply with the new paid sick leave law will be deemed a failure 
to pay minimum wages under the FLSA.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act
• March 20 – IRS and DOL issue joint press release stating small and medium-

sized employers that provide sick and child-care leave under FFCRA will be 
fully reimbursed through tax credits and, in certain cases, refunds for the 
amount of leave paid to their employees. 

• Tax Benefit for Employers:
§ Tax credits are available for sick and child-care qualifying leave payments.
§ Employers are entitled to a refundable tax credit equal to 100% of the qualified 

leave wages paid for each calendar quarter in adherence with the Emergency Paid 
Sick Leave Act and the Emergency Family and Medical Leave Expansion Act. 

§ Eligible employer tax credits will fully reimburse employers for all qualifying sick and 
child-care leave payments mandated under the Families First Coronavirus Response 
Act by reducing payroll taxes owed to the IRS.

§ Eligible employers will be entitled to an additional credit for the cost of maintaining 
health insurance coverage.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act

• Tax Benefit for Employers:
§ Employers will be able to file for accelerated payments to refund employers 

for qualifying leave payments in excess of federal payroll taxes owed.
§ Small businesses will be eligible for an exemption to the mandated sick and 

leave payments if they demonstrate that payment of child-care leave under 
the Act threatens the viability of their business.

§ Enforcement actions will be delayed by thirty days for employers that act 
reasonably and in good faith to comply with the Act.

§ The IRS press release is inconsistent with the Act in some respects, so we 
expect further clarification.

§ Large employers should remember that Code section 45S provides a tax 
credit for paid FMLA leave.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act

• As of now, the tax credit applies to payments for sick and child-care 
qualifying leave payments provided by employers between April 2, 
2020 and December 31, 2020. 

• Eligible employers are defined as businesses and tax-exempt 
organizations with fewer than 500 employees that are required to 
provide emergency paid sick leave and emergency paid family and 
medical leave under FFCRA.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act
EPLSA refundable sick leave tax credit is determined as follows:
• Employees are eligible for two weeks of paid sick leave at 100% of “employee’s pay” 

if the employee is unable to work because of a COVID-19 quarantine or a self-
quarantine, or has COVID-19 symptoms and is seeking a medical diagnosis. Eligible 
employers are provided a refundable sick leave tax credit for sick leave payments at 
the employee’s “regular rate of pay” up to a maximum amount of $511/day and 
$5,110 in the aggregate, for a total of 10 days.

• Employees are eligible for two weeks of paid sick leave at 2/3 of the “employee’s 
pay” if the employee is caring for an individual who is subject to quarantine, caring 
for a child whose school is closed or child-care provider is unavailable for reasons 
related to COVID-19. Eligible employers may claim a refundable tax credit of 2/3 of 
the employee’s “regular rate of pay” up to a maximum amount of $200/day and 
$2000 in the aggregate for up to 10 days.

• In addition, eligible employers are entitled to an additional tax credit based on the 
cost of maintaining health insurance coverage for eligible employees during the 
leave period.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act

EFMLA tax credit for payment of qualifying child-care leave is determined as 
follows:
• Employees of eligible employers may receive up to an additional 10 weeks of 

expanded paid family and medical leave at 2/3 of the “employee’s pay” if the 
employees are unable to work due to a need to care for a child whose school is 
closed or whose child care provider is unavailable for reasons related to COVID-19.  
In addition to the sick leave credit, eligible employers are entitled to a refundable 
child-care tax credit for the payment of expanded paid family and medical leave 
equal to 2/3 of the employee’s “regular pay,” up to a maximum amount of $200/day 
or $10,000 in the aggregate.

• An additional tax credit is available to employers for the cost of maintaining the 
health insurance coverage for eligible employees during the leave period.
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Tax Benefits and Credits under Families 
First Coronavirus Response Act
Retention of payroll taxes to pay for leave
• According to the IRS, eligible employers that pay qualifying sick and/or child-care 

leave will be able to retain an amount of federal payroll taxes equal to the amount 
of qualifying sick and child-care leave payments rather than depositing the federal 
payroll taxes with their quarterly payroll tax returns to the IRS. Per the IRS release, 
the payroll taxes available for retention are withheld federal income taxes, the 
employee share of Social Security and Medicare taxes, and the employer share of 
Social Security and Medicare taxes “with respect to all employees.”

• In the event that the amount of payroll taxes retained is insufficient to cover 
qualifying sick and child-care leave payments made by an employer, an employer 
will be able to file a request for an accelerated payment from the IRS, which the IRS 
expects to process within 2 weeks or less.

• Under the examples provided in the announcement, the amount of qualifying leave 
credit is deducted from the amount of payroll taxes withheld and payable to the IRS.
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Benefits Changes Under CARES Act

• In-service withdrawals up to $100,000
§ Not subject to 10% penalty on distribution before age 59½ 
§ Waives age 59½ requirement for 401(k) plan in-service withdrawal
§ Can be taxed over 3 years
§ Can be paid back to the plan within 3 years

• Plan loans 
§ Up to $100,000 or 100% of vested balance
§ Payments due in 2020 after enactment extended for 1 year

• No required minimum distributions for 2020
• Single employer defined benefit plan moratorium on required 

contributions through 2020
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Recent Guidance from DOL

“With so many workers and so many employers struggling to find their way in these trying 
conditions, providing guidance on a rolling basis will allow workers and businesses to prepare for 
the law to go into effect on April 1,” said DOL Wage and Hour Administrator Cheryl Stanton. “We 
remain committed and are working around the clock to provide the information and tools for 
employees and employers alike.” 

Department of Labor’s first set of guidance includes a Fact Sheet 
for Employees, a Fact Sheet for Employers and a Q&A document. 

https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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Recent Guidance from DOL
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Recent Guidance from DOL
Employer Qualification – Counting to 500
• Apply traditional FMLA and FLSA standards to count the number of employees
• Do not count foreign workers toward the total number of employees.  
• Potential inconsistent result in employee coverage under EFMLA and EPSLA? 

• Complex.  If you have questions about how these tests may apply to your specific 
situation, contact your employment lawyer. 

Emergency Family and Medical Leave Expansion Act: 
“Integrated Employer” test under FMLA considers the following factors in determining 

whether two or more entities are an integrated employer: (1) common management;
(2) interrelation between operations; (3) centralized control of labor relations; and
(4) degree of common ownership/financial control.

Emergency Paid Sick Leave Act: 
“Joint Employer” test under FLSA:  where two or more businesses exercise some control 

over the work or working conditions of the employee, the businesses may be joint 
employers under FMLA. Joint employers may be separate and distinct entities with separate 
owners, managers, and facilities. 



© 2020 Husch Blackwell LLP

Recent Guidance from DOL

• Smaller employers “document why your business … meets the criteria set forth by the 
Department,” which have not yet been published, but will presumably require some showing 
of viability. 

• Open question as to whether you will ever be required to send materials to DOL.  Retain 
relevant materials. 



© 2020 Husch Blackwell LLP

Recent Guidance from DOL
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Recent Guidance from DOL
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Recent Guidance from DOL

Impact on Timing of Closings and Furloughs
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Recent Guidance from DOL
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Workplace Posters are Required

https://www.dol.gov/agencies/whd/posters?fbclid=IwAR2Vq3H1grj3eke
5kSWmb2eTn784YNSizP_YylJnT6la9te09RqtCu-4Rww

• DOL FAQ on posters:  
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-
questions

• Required to post on premises, but emailing or mailing this 
notice to employees, or posting this notice on an employee 
information internal or external website is sufficient.

• Don’t give notice to laid off employees.  FFCRA 
requirements explained on this notice apply only to current 
employees.

https://www.dol.gov/agencies/whd/posters%3Ffbclid=IwAR2Vq3H1grj3eke5kSWmb2eTn784YNSizP_YylJnT6la9te09RqtCu-4Rww
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
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March 24 Field Assistance Bulletin: 
Temporary Non-Enforcement Period
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The 30,000-Foot View

• This is unprecedented. Facts and guidance change daily.
• Additional guidance and regulation promised to be released soon.
• The best we can all do is try to follow DOL, CDC and OSHA guidance.
• Maintain calm and spread calm.
• For health, it’s always the right time to do the right thing.
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Important Resources

• OSHA, DOL and CDC guidance and updates
• Husch Blackwell COVID-19 Question Email Address

§ COVID19response@huschblackwell.com.
• Husch Blackwell Coronavirus Toolkit

§ https://www.huschblackwell.com/coronavirus
• Husch Blackwell – Workplace Issues and COVID-19

§ https://www.huschblackwell.com/newsandinsights/workplace-issues-and-the-covid-
19-virus

• CDC - Information about COVID-19 in the United States
§ https://www.cdc.gov/coronavirus/2019-ncov/about/index.html

• World Health Organization
§ https://www.who.int/emergencies/diseases/novel-coronavirus-2019/advice-for-

public

https://www.osha.gov/SLTC/covid-19/
https://www.dol.gov/agencies/whd/pandemic
https://www.cdc.gov/coronavirus/2019-ncov/index.html
https://www.huschblackwell.com/coronavirus
https://www.huschblackwell.com/newsandinsights/workplace-issues-and-the-covid-19-virus
https://www.cdc.gov/coronavirus/2019-ncov/about/index.html
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/advice-for-public


Questions?


